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NOTES. 593 

Liability of Landlord foe Personal Injuries to Tenant on 
Breach of Covenant to Eepair. — Generally speaking, the maxim 
caveat emptor applies to a contract of lease, and no duty of the landlord 
to repair the premises arises out of the mere relation of landlord and 
tenant, 1 There is no implied warranty of fitness for a particular pur- 
pose, 2 or even of the safety of the premises when leased, 8 though the 
landlord may be liable in tort for resultant injuries if he conceals an 
obscure defect from the tenant, 4 and in one or two jurisdictions he is 
even held to the duty of reasonable care and diligence in ascertaining 
the existence of such defects. 5 Where the landlord reserves control of 
part of the leased premises for the common use of tenants, such as 
stairways and halls in apartment-houses or office-buildings, he is under 
a duty to exercise reasonable care to keep such reserved portions in a 
reasonably safe condition, 6 and for breach of such duty an action of 
tort for resultant personal injuries will lie. 7 Where there is no cove- 
nant or agreement by the landlord to repair, but he undertakes to do 
so, and the tenant suffers personal injuries due to the negligent per- 
formance, the landlord is liable in tort; 8 but his liability is predicated 
solely on his negligence, and not on the breach of any duty peculiar to 
the relationship. 9 For mere omission to repair, in the absence of 
fraud, concealment, or express agreement, the landlord is not liable in 
any form of action. 10 

It is also clearly settled that a tenant cannot maintain an action of 
tort against his landlord for personal injuries by reason of a mere 
breach of the landlord's agreement to repair. 11 However, the recent 
case of Robinson v. Eeil (Md. 1916) 98 Ad 195 holds that where per- 
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sonal injuries result from a negligent failure to make repairs agreed 
upon, the tenant may maintain a tort action. There is a considerable 
body of authority for this proposition. 12 These cases necessarily pro- 
ceed on the theory that the landlord owes the tenant a duty apart from 
contract. 13 But as the mere relationship of landlord and tenant 
creates no duty to repair, it is difficult to see how negligent failure to 
repair can give rise to a tort liability. The doctrine is also strange in 
that it imposes a tort liability for mere negligent omission to perform 
a covenant, where no such action could be maintained for a wilful 
breach. Some cases, refusing to follow this illogical doctrine in its 
entirety, have distinguished between covenants to make specific repairs 
or to repair generally, and covenants to keep premises in a safe and 
tenantable condition. In the former class of cases, no recovery in tort 
is allowed, even where the failure to repair was negligent; but in the 
latter class, since the tenant relies on the engagement to keep the 
premises safe, and since payment of damages for personal injuries 
resulting from a breach would be in the contemplation of the parties 
in making the contract, the landlord is held liable in tort. 1 * The dis- 
tinction seems unsound, for the covenant to keep the premises safe and 
tenantable is a mere contract like any other, for the breach of which a 
tort action does not lie. The recent case of Eohnle v. Paxton (Mo. 
1916) 188 S. W. 155 adopts the sound view, and denies a recovery in 
tort where the landlord agreed to keep the premises tenantable. If the 
tort liability is based on the relationship, it runs counter to the propo- 
sition that the relationship carries with it no duty to repair. In 
attempting to explain the doctrine, it has been said that where a land- 
lord agrees to keep the premises in a safe and tenantable condition, he 
is in effect reserving control of them, with nothing in the tenant but a 
right to use them. 15 But such a construction of the lease would defeat 
the intention of the parties, which is to create an estate in the tenant, 
with a mere incidental engagement by the landlord to keep the premises 
safe. 



The Affirmative Charge in Criminal Trials.— In a civil trial 
where the proof is all on one side, the judge may direct a verdict 
for the plaintiff or the defendant, as the case may be, 1 but this power 
of the court is more limited in criminal trials, except in the case of 
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